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IN THE SUPREME COURT
FOR THE STATE OF UTAH

BRIAN R. ANDERSON, personally
and on behalf of a class of persons
similarly situated,
Petitioners/Plaintiffs,

Case No. 2005-0261 SC

vs.
THE HON. JAMES R. TAYLOR,
THE HON. JOHN C. BACKLUND,
THE HON. LYNN W. DAVIS,
THE HON. DONALD J. EYRE, JR.,
THE HON. STEVEN L. HANSEN,
THE HON. FRED D. HOWARD,
THE HON. CLAUDIA LAYCOCK,
THE HON. HOWARD H. MAETANI,
THE HON. SAMUEL McVEY,
THE HON. DEREK P. PULLAN,
THE HON. GARY D. STOTT,
THE HON. ANTHONY SCHOFIELD,
Judges, 4th District Court in and
for Utah County, State of Utah;
PAUL VANCE, Court Executive, 4th
District Court in and for Utah County,
State of Utah; LORI WOFFINDEN, Clerk
Criminal Division, 4th District Court in and
for Utah County, State of Utah; EILEEN
JEMISON, Assistant Clerk, Criminal
Division, 4th District Court in and
for Utah County, State of Utah;
ADREINE, Deputy Clerk, 4th District
Court in and for Utah County, State of
Utah; and, PAM, Deputy Clerk, 4th District
Court in and for Utah County, State of
Utah,
Defendants/Respondents.
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BRIEF OF PLAINTIFFS / PETITIONERS
ON PETITION FOR EXTRAORDINARY WRIT

PLAINTIFF/PETITIONER, BRIAN R. ANDERSON by and through counsel, BRIAN M.
BARNARD and JAMES L. HARRIS, Jr. of the Utah Legal Clinic, personally and on behalf of a
class of persons similarly situated filed a Petition for Extraordinary Writ. The Court ordered
that the petition be presented in brief format. This BRIEF presents the facts and legal arguments
in support of that Petition.
PRIOR OR RELATED APPEALS
There are no prior or related appeals.
STATEMENT OF JURISDICTION
Jurisdiction in this Court is provided for under Utah Const., Art. VIJJ, § 3 and Ut. Code
Ann. § 78-2-2(2) (1953 as amended). Plaintiffs/petitioners make claims and seek relief pursuant
to Rule 65B, Utah Rules of Civil Procedure, Rule 19, Utah Rules of Appellate Procedure, 42
U.S.C. § 1983 and § 1988, the Utah and United States Constitutions, and the Utah Declaratory
Judgment Act, Ut. Code Ann. §§ 78-33-1 et seq. (1953 as amended).
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ISSUES PRESENTED
The issuance of a search warrant and the related search are
unconstitutional and unreasonable when the issuing court does not keep the
original of the supporting affidavit, does not keep a copy of the search
warrant and does not maintain any record that a search warrant was issued.

The failure or inability of defendants to provide to plaintiff a copy of the
search warrant and the supporting affidavit after the search is unconstitutional and
unreasonable.
Plaintiffs right to access these search warrant documents, while important and asserted
herein, pales in comparison to the due process and search and seizure violations inherent when a
judge issues a search warrant and does not keep a record of what facts justified that warrant and
does not keep a copy of that warrant. These practices constitute a violation of the 4th Amendment
and of Art. I, § 14 of the Utah Constitution and violate the Due Process Clause of the 14th
Amendment and Art. I, § 7 of the Utah Constitution. The practices also violate Utah state law.
Respondents confuse Petitioner's and the public's right to access court documents with
the 4th District Court's obligation to maintain records of its actions. Even if no one ever asked
for a copy of a search warrant affidavit, the 4th District Court has an obligation to maintain a copy
once the affidavit has been handed to a judge and the judge has acted upon the affidavit by
issuing a search warrant.
The named plaintiff and the plaintiff class are persons whose property has been or will be
searched based upon the deficient procedure. They seek equitable relief that the 4th District Court
comply with the Due Process and Search & Seizure protections of the United States and the Utah
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated' 'OCR,
. 3 ' may contain errors.

Constitutions as well as other applicable state statutes and rules.

CONTROLLING LAW
United States Constitution, AMENDMENT XIV, Section 1, provides:
. . . No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person
of life, liberty, or property, without due process of l a w ; . . .
United States Constitution, AMENDMENT IV provides:
The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no Warrants
shall issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be
seized.
Utah State Constitution, Art. I, § 7 provides:
No person shall be deprived of life, liberty or property, without due process of law.
Utah State Constitution Art. I, § 14 provides:
The right of the people to be secure in their persons, houses, papers and effects against
unreasonable searches and seizures shall not be violated; and no warrant shall issue but
upon probable cause supported by oath or affirmation, particularly describing the place to
be searched, and the person or thing to be seized.
Ut. Code Ann. § 77-23-203(1) (1953 as amended) "Conditions precedent to issuance"
provides:
A search warrant shall not issue except upon probable cause supported by oath or
affirmation particularly describing the person or place to be searched and the
person, property, or evidence to be seized.
Ut. Code Ann. § 77-23-204(1) (1953 as amended) "Examination of complainant and
witnesses - Witness not in physical presence of magistrate - Duplicate original warrants - Return"
provides:
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR,
4 may contain errors.

All evidence to be considered by a magistrate in the issuance of a search warrant
shall be given on oath and either reduced to writing or recorded verbatim. . . .
Any person having standing to contest the search may request and shall be
provided with a transcription of the recorded testimony in support of the
application for the warrant.
STATEMENT OF THE CASE
This original proceeding brought as a Petition for Extraordinary Writ pursuant to Rule 19,
Utah Rules of Appellate Procedure seeks equitable relief regarding the practices of the judges
and clerk of the 4th District Court in and for Utah County, State of Utah with regard to the
procedures incident to the issuance of search warrants. The action seeks equitable relief along
with fees and court costs.
Other than the issuance of a search warrant in the 4th District Court, no action or
proceedings have been heard in that Court challenging the procedures. An action in the Second
District Court making claims similar to those at bar has been stayed pending this action.
This Court ordered that the petition for extraordinary relief be presented in Brief format.
PRELIMINARY STATEMENT
This class action challenges practices of the 4th Judicial District Court in and for Utah
County (hereinafter "4th District Court"). At issue is the constitutionality of the process by which
search warrants are issued and related documents are not maintained as court records. This
action makes claims under both state and federal law.
When a law enforcement officer presents an affidavit to a judge of the 4th District Court in
support of a proposed search warrant, neither the original nor a copy of that affidavit is kept by
the judge nor by the court clerk. When a search warrant is issued, no copy of the warrant is kept
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated
contain errors.
•
-OCR,
5 . may
'

by the judge nor by the court clerk. No notation nor record is kept that the warrant has been
issued. Some time after the execution of the search warrant (if that occurs) and upon the filing of
a return (if that occurs) the original affidavit and the original of the search warrant are made part
of the court records. These practices are based upon an unwritten procedure long followed by the
4th District Court; no written rule nor statute directs or authorizes the practices challenged.2

STATEMENT OF FACTS
PARTIES
1.

BRIAN R. ANDERSON is an adult citizen and resident of Provo City, Utah

County, Utah. Aff. Anderson f 1 (Affidavit dated 12/09/2004). Copy Attached.
2.

THE HON. JAMES R. TAYLOR, THE HON. JOHN C.BACKLUND, THE

HON. LYNN W. DAVIS, THE HON. DONALD J. EYRE, JR., THE HON. STEVEN L.
HANSEN, THE HON. FRED D. HOWARD, THE HON. CLAUDIA LAYCOCK, THE HON.
HOWARD H. MAETANI, THE HON. SAMUEL MCVEY, THE HON. DEREK P. PULLAN,
THE HON. GARY D. STOTT, THE HON. ANTHONY W. SCHOFIELD are duly appointed
and serving judges of the 4th District Court in and for Utah County, State of Utah. Aff. Anderson

112.
3.

PAUL VANCE is the duly appointed and serving court executive of the 4th

District Court in and for Utah, State of Utah. He supervises all operations of that office

2

The practice challenged herein is similar to the practices of the 2nd District Court in
Weber County, the 3rd District Court in Salt Lake County and the 7th District Court in Carbon
County. None of those courts keep search warrant affidavits or copies of the search warrant until
after a return is made. None of those courts maintain records or notations that warrants are
issued until after return.
•
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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including the criminal division of that clerk's office. He supervises the other clerk defendants
named herein. He oversees and assures compliance with the procedures and rules for the
operations of that clerk's office. Aff. Anderson ^3.
4.

LORIWOFFINDEN is a duly appointed and serving court clerk of the 4th District

Court in and for Utah County, State of Utah. Inter alia, she is in charge of the criminal division
of that clerk's office and supervises other individual clerk defendants named herein. She
enforces the procedures and rules for the operations of that division of the clerk's office. Aff.
Andersonf4.
5.

EILEEN JEMISON is a duly appointed and serving assistant court clerk of the 4th

District Court in and for Utah County, State of Utah. She is employed in the criminal division of
that clerk's office. She is the supervisor of the deputy clerk, Adreine. Aff. Anderson f5.
6.

ADREINE is a duly appointed and serving deputy court clerk of the 4th District

Court in and for Utah County, State of Utah. She is employed in the criminal division of that
clerk's office. She is the supervised by defendants Jemison, Vance and Woffinden. Aff.
Andersonf6.
7.

At all times pertinent to this action, defendants were acting under color of state

law and with powers and authority invested in them by the State of Utah. Aff. Anderson f 7.

7
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OPERATIVE FACTS
8.

On October 8, 2004, one of the defendant Judges issued a search warrant to search

the home of Brian R. Anderson in Provo, Utah. The signature on the search warrant is illegible.
Aff Anderson ^[8.
9.

In support of that search warrant, a law enforcement officer presented an affidavit

to the Judge. That affidavit constituted evidence presented to and received by the Judge. Aff.
Anderson <|[9.
10.

Upon information and belief, that evidence and affidavit as presented to the Judge

were not sealed nor had any protective order been entered preventing disclosure of the evidence
or contents of the affidavit. Aff. Anderson ^[10.
11.

The evidence and affidavit were the basis of judicial action taken by the Judge in

that he issued a search warrant based thereon. Aff. Anderson f l l .
12.

Based upon that evidence and affidavit, a search warrant was issued and plaintiffs

home was searched on Friday, October 8, 2004. Aff. Anderson f 12.
13.

Monday October 11,2004 was a holiday and the court clerk's office was closed of

thatdate. Aff. Andersonf 13.
14.

On Tuesday, October 12,2004, plaintiff went to the clerk's office of the 4th

District Court and spoke to a deputy clerk, Adreine in the criminal division of that clerk's office.
Plaintiff requested from her a copy of the affidavit in support of the search warrant. Aff.
Anderson Tf 14.

8
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15.

At said time and place, defendant Adreine informed plaintiff that neither the

original nor a copy of the affidavit was on file in the clerk's office and that she could not provide
a copy of that affidavit. She informed plaintiff that the original of the affidavit would be in the
possession of the unknown police officers that executed the warrant and that plaintiff could get a
copy when the officer filed it with the clerk's office. She also informed plaintiff that a copy of
the affidavit could be obtained if and when formal criminal charges werefiledagainst plaintiff;
to date, no criminal charges have been filed against him. Aff. Anderson f 15.
16.

At said time and place, Eileen Jemison also informed plaintiff that neither the

original nor a copy of the affidavit was on file in the clerk's office and that she could
not provide him with a copy of that affidavit. She informed plaintiff that the original of the
affidavit would be in the possession of the unknown police officers that executed the warrant and
that plaintiff could get a copy when the officer filed it with the clerk's office. She informed
plaintiff that a copy of the affidavit could be obtained if and when formal criminal charges were
filed against plaintiff. Aff. Anderson ^[16.
17.

Jemison informed plaintiff that the procedures described above with regard to the

handling of the affidavit and search warrant are the standard procedures of the 4th District Court
and its clerk's office. Aff. Anderson 117.
18.

As of February 14, 2005, no original or copy of the search warrant, the supporting

affidavit nor the return on the warrant with regard to plaintiffs home were in the clerk's office of
the 4th District Court. Aff. of H. Joosten, 05/09/05, U 2. Copy Attached.
19.

This Petition for Extraordinary Writ wasfiledand served on March 18, 2005.
'

9.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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20.

According to defendants after February 14, 2005, the original search warrant, the

original supporting affidavit and a return on the warrant with regard to plaintiffs home were
filed with the clerk's office of the 4th District Court.3

FACTS APPLICABLE TO ALL PLAINTIFF CLASS MEMBERS
21.

The policy and practice of defendants and the 4th District Court is not to keep the

original nor a copy of affidavits in support of search warrants after a judge of that court has
issued a search warrant. Only after execution of the warrant when a return is made by law
enforcement officers is the original affidavit then filed with the court clerk. Aff. Anderson % 18.
22.

The policy and practice of defendants and the 4th District Court is not to keep a

copy of search warrants after a judge of that court has issued a search warrant. Only after
execution of the warrant when a return is made by law enforcement officers is the original of the
search warrant then filed with the court clerk. Aff. Anderson |19.

3

Finally more than six (6) months after Anderson's home was searched, the 4th District
Court apparently now has a copy of the affidavit supporting the search warrant, the search
warrant and the return. Conspicuously unrevealed is how and when those documents belatedly
found their way to the Court clerk. It appears that those documents were not filed with the 4th
District Court until after this action was filed and long after Anderson made his request for
copies on October 12, 2004. There is no date stamp on the copies of the affidavit, the search
warrant or the return provided to plaintiffs counsel. The illegible signature of a judge on the
search warrant and affidavit do not match the illegible signature on the return.
Law enforcement's failure to deliver the documents to the Court supports Petitioner's
position as to the unreasonableness of the 4th District Court in not keeping copies of its own
papers and orders. Worthy of note, the respondents apparently took no action to retrieve copies
of the court order (search warrant) and affidavit until long after the issue was brought to their
attention.
10
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23.

The policy and practice of defendants and the 4th District Court is not to index,

assign a case number or otherwise maintain as readily available originals or copies of affidavits
in support of a search warrant after a judge of that court has issued a search warrant even after
execution and return by law enforcement. Aff. Anderson f20. See Aff. of H. Joosten ^ 4 and ^ 5.
24.

The policy and practice of defendants and the 4th District Court is not to index,

assign a case number or otherwise maintain as readily available copies of a search warrant after a
judge of that court has issued a search warrant even after execution and return by law
enforcement. Aff. Anderson f2L See Aff. of H. Joosten f 4 and If 5.
25.

Because defendants did not and do not maintain the original affidavits in support

of search warrants nor a copy of the search warrants after issuance, and because defendants did
not have copies of those documents when the plaintiff requested copies in October 2004, (nor in
February 2005) plaintiff had no administrative nor judicial remedy under the Utah Code of
Judicial Administration (Rule 4-202.02 & 4-202.12) nor the Utah Governmental Records Access
and Management Act (GRAMA) Ut. Code Ann. §§ 63-2-101 et seq. (1953 as amended) by which
to secure a copy of those records from defendants. Aff. Anderson ^[22.
26.

Plaintiff has incurred attorney fees in pursuit of this matter and to the extent

allowed by law, he seeks reimbursement pursuant to 42 U.S.C. § 1983 and § 1988. Aff.
Andersonf23.
CAUSE OF ACTION
27.

Plaintiff is entitled to see, read, review and have access to the affidavit presented

to the Court upon which the search warrant against his home was issued. Aff. Anderson ^[24.
11
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28.

The conduct of defendants as set forth above constitutes a violation of the Fourth

and Fourteenth Amendment to the United States Constitution and Art. I, § 7 & § 14 of the Utah
Constitution. Aff. Anderson f25.
29.

The policy of defendants as set forth above constitutes a violation of the Fourth

and Fourteenth Amendment to the United States Constitution and Art. I, § 7 & § 14 of the Utah
Constitution. Aff. Anderson f26.
30.

The plaintiff seeks and is entitled to declaratory and injunctive relief. Aff.

Anderson f 27.
31.

The conduct and policy of defendants as set forth above were and are clearly in

excess of the jurisdiction of the defendants because such conduct and policy constitute violations
of the Fourth and Fourteenth Amendment to the United States Constitution and Art. I, § 7 & § 14
ofthe Utah Constitution. Aff. Anderson ^[28.

CLASS ALLEGATIONS
32.

The individual plaintiff desires to represent a class of persons similarly situated

pursuant to Utah Rule of Civil Procedure 23. Aff. Anderson f29.
33.

The proposed class would be:
All persons who owned or own personal property, or owned, own,

occupied or occupy real property in Utah County against which property a judge
ofthe 4th District Court in and for Utah County issued or will issue a search
warrant based upon a written affidavit submitted by law enforcement.
Aff. Anderson f30.
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34

The proposed class satisfies the necessary requisites ofUtah Rule of Civil

Procedure 23 (a) & (b). Aff. Anderson 131.
35.

The proposed class challenges the practice and policy of defendants of not

maintaining originals nor copies of affidavits filed in support of search warrants nor copies of
search warrants issued by judges of the 4th District Court. Aff. Anderson Tf32.
36.

The proposed class would seek and is entitled to the same equitable relief sought

by the individual plaintiff Aff. Anderson ^33.

SUMMARY OF THE ARGUMENT
At issue is the constitutionality of the process by which search warrants are issued and
related documents are not maintained as court records by the 4th District Court. This action
makes claims under both state and federal law.
When a law enforcement officer presents an affidavit to a judge of the 4th District Court in
support of a proposed search warrant, neither the original nor a copy of that affidavit is kept by
the judge nor by the court clerk. When a search warrant is issued, no copy of the warrant is kept
by the court and no record is kept that a search warrant was issued. Some time after the
execution of the search warrant (if that occurs) and upon the filing of a return (if that occurs) the
original affidavit and the original of the search warrant are made part of the court records. These
practices are based upon an unwritten procedure long followed by the 4th District Court; no
written rule nor statute directs or authorizes the practices challenged. These practices constitute a
violation of the 4th Amendment and of Art. I, § 7 of the Utah Constitution and violate the Due
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Process Clause of the 14 Amendment and Art. I, § 7 of the Utah Constitution. The practices
also violate Utah state law.
A general right of access to the search warrant affidavit derives by simple logical
necessity from the constitutional right to attack the search. The United States Supreme Court has
indicated that a common law right of access to judicial records exists as part of the common law
tradition. Limiting access is left to the trial court's sound discretion, a discretion to be exercised
individually on a case-by-case basis.
This case does not involve sealed search warrants or sealed affidavits in support of a
search warrant. Plaintiff does not question the power of the court, for good cause shown, to seal
a search warrant or the supporting affidavit. However, that is not the case at bar. Absent the
sealing of search warrant affidavits, under the 4th Amendment, they are available to persons
affected by them.
Plaintiffs home was searched based upon a search warrant issued in a manner not in
conformance with the protections of the 4th Amendment and the 14th Amendment.
Major components of Due Process are the openness of a court proceeding and the
integrity of court records and proceedings. The search of one's home and the issuance of a
search warrant authorizing the search implicate the Due Process Clauses of the United States and
Utah Constitutions. Due Process is implicated when the court does not maintain the supporting
documents and when the court allows an interested party to maintain (and possibly alter) the
court's documentation.
The clerks and the judges of the 4th District Court maintain no record that a search
14
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warrant has been issued and no record as to the factual basis of that action. No other court order
is treated as nonchalantly as search warrants.
While legitimate concerns exist with regard to destruction of evidence or safety of law
enforcement officers if the search warrant affidavit and the search warrant are publicly revealed
prior to the search, those concerns disappear when the search has occurred. Unquestionably,
judges have the power to seal search warrant affidavits before as well as after the search has
occurred. However, especially after the search, that must be done on a case-by-case basis and for
good cause shown.
Defendants' policy and practices are contrary to state statutes and court rules. GRAMA
provides "all records are public unless otherwise expressly provided by statute. Ut. Code Ann. §
63-2-201(2) (1953 as amended). Code of Judicial Administration, Rule 4-202.3 provides for
public access unless a court document is expressly protected by
some classification. No statute or court rule provides that search warrants or supporting
affidavits are not accessible to the public after issuance and prior to filing the return.
The issuance of a search warrant is the initiation of a very potent judicial proceeding. If
the supporting affidavit and warrant have not been "filed" with the court and have not become
part of the court's permanent records, then the district court, a court of record, should not act and
should not sign the warrant. The issuance of a search warrant is a court proceeding and the
search warrant is an order of the court. As a "court of record," the 4th District Court is required to
keep a record of its proceeding. Ut. Code Ann. § 78-3-30(4) (1953 as amended). Yet, as
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complained of herein, the clerk keeps no record of the proceeding nor the issuance of a search
warrant. The policies and practices challenged herein violate Utah statutes and Utah court rules.
ARGUMENT
L

Equitable Relief
Only equitable relief is sought. This action seeks, inter alia, equitable relief with regard

to challenged practices of the District Court defendants.4 Plaintiff seeks a determination that the
current process and procedure are constitutionally and statutorily flawed. This Court should
determine a violation exists and enjoin the violation directing defendants to bring their practice
into constitutional compliance. This Court should exercise its supervisory powers to correct the
violations currently and prospectively.
Hypotheticals5 and a parade of horribles do not change the fact that when Anderson's
home was searched on October 8, 2004, the 4th District Court had no record of the issuance of a
search warrant and no record of the facts supporting the search warrant. This Court is called
upon to determine that the current procedure of the 4th District Court is unconstitutional as well
as violative of Utah statutes, court rules, etc. This Court is not required as part of this proceeding

4

Respondent Judges are all sued as judges of the 4th District Court; none of the
respondents are Justices of the Peace and none of them serve as magistrates of limited
power or jurisdiction.
5

Respondents' feigned concern that a court clerk will not know who is entitled to a copy
of the search warrant affidavit is shallow, especially when Anderson appeared at the clerk's
counter with a copy of the search warrant in hand. The answer to respondents' concern is: any
one (i.e., member of the public) is entitled to a copy after a search has occurred absent a specific
order otherwise.
16
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to dictate a long term solution.
II.

A Search Absent a Properly Issued Warrant is Presumptively Unreasonable
A general right of access to the search warrant affidavit derives by simple logical

necessityfromthe constitutional right to attack the search. In the Matter of the Search of North
Plastics, Inc.. 940 F.Supp. 229, 233 (D. Minn., 1996); In re: Search Warrants Issued August 29.
1994, 889 F.Supp. 296, 299 (S.D. Ohio 1995). The United States Supreme Court has indicated
that a common law right of access to judicial records exists as part of the common law tradition.
Nixon v. Warner Communications, Inc., 435 U.S. 589, 597-99 (1978). Limiting access is left to
the trial court's sound discretion, a discretion to be exercised individually on a case-by-case
basis. M,, 599.
The Constitutional and statutory provisions have been interpreted to require that facts
supporting a search warrant be reduced to writing. For all intents and purposes, that does not
occur when the Court does not keep a copy of the written factual presentation. Absent
documentation maintained by the Court, a search is unreasonable and unconstitutional.6
The search of one's home and the issuance of a search warrant authorizing the search
implicate the Due Process Clauses of the United States and Utah Constitutions. For an extended

6

By comparison, in federal habeas corpus proceedings, factual determinations by the
state court are entitled to a presumption of correctness only where those findings are evidenced
by a written record and arrived at following a "full, fair and adequate hearing." 28 U.S.C. §
2254(d) and (d)(6); see Sena v. New Mexico State Prison. 109 F.3d 652, 655 (10th Cir.1997)
(citing former 28 U.S.C. § 2254(d) and (d)(6)), overruled in part by, United States v. Kunzman.
125 F.3d 1363, 1364 n. 2 (10th Cir.1997).
17
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period of time after issuance, the search warrant and the supporting affidavit are not in the
possession of the court. That is a constitutional violation. In addition, that violates Utah state
statutes, court rales, etc.
Petitioner has not cited any case which addresses a situation similar to that at bar.7
Petitioner suggests that is because the integrity of court records is so integral to due process, the
need to maintain a search warrant affidavit is so fundamental, and
constitutional requirements are so clear that no other court system has ever had such flawed
practice. No other court has been challenged because no other court has such a practice.
If a return is neverfiled,8the person whose home has been searched will never be able to
obtain from the Court the records which justified the warrant. Similarly because no criminal
charges have been filed against petitioner Anderson, he can not get copies of the documents
through the criminal process.
Respondents' reliance on cases9 involving sealed search warrants is not helpful.
Petitioner does not dispute that on a case-by-case basis, a court may seal a search warrant
affidavit, search warrant and return. This case does not involve sealed search warrants or sealed
affidavits in support of a search warrant. Plaintiff claims no right to see and read a properly

7

Respondents cite no cases directly on point which support their practice.

8

If a person asked the 4th District Court Clerk how many search warrants have been
issued by the Court upon which returns were never made, the Clerk would be unable to answer
that question.
9

In the Matter of Evecare Physicians of America, 100 F.3d 514 (7th Cir. 1996); In Re
Search Warrant for 2934 Anderson Morris Road. 48 F.Supp.2d 1082 (N.D. Ohio 1999).
18
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sealed affidavit presented in support of the search warrant. Plaintiff does not question the power
of a court, for good cause shown, on a case-by-case basis to seal a search warrant or the
supporting affidavit. However, that is not the case at bar.10
Several courts have clearly held that absent the sealing of search warrant affidavits, that
under the 4th Amendment, they are available to persons affected by then.11 In the Matter of the
Search of Up North Plastics, 940 F. Supp. 229 (D. Minn. 1996) (person whose property has been
seized pursuant to a search warrant has a right under the warrant clause of the Fourth
Amendment to inspect and copy the affidavit upon which the warrant was issued. Where the
government seeks to seal the documents, it must make a specific showing of compelling need
and must establish that there is no less restrictive alternative to sealing the records); In the Matter
of Evecare Physicians of America, 100 F.3d 514 (7th Cir. 1996)(there is a general right of access
to court records held by all person unless circumscribed by a specific court order); In Re Search
Warrant for 2934 Anderson Morris Road. 48 F.Supp.2d 1082 (N.D. Ohio 1999)(a person whose
property has been seized pursuant to a search warrant has a right under the Warrant Clause of the
Fourth Amendment to inspect and copy the affidavit upon which the warrant was issued but if
the government can demonstrate a compelling need to keep the affidavit secret for some
reasonable period of time, then the person's right to examine the affidavit must yield).

In the 4th District Court, it would be a futile act for a judge to order the search warrant
and supporting affidavit to be sealed when the search warrant is issued. At that time, the Court
and the clerk do not have those documents to seal.
11

Utah has a statute that so provides. Ut. Code Ann. § 77-23-204 (1953 as amended).
19
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HI.

Due Process
Plaintiffs home was searched based upon a search warrant issued in a manner not in

conformance with the protections of the 4th Amendment and the 14th Amendment. To be secure
in one's home is a fundamental right and a liberty interest. The 4th and 14th
Amendments and the comparable provisions of the Utah Constitution require that the Court
maintain a record of its actions,12 including the factual basis, and (absent overriding government
interests) that the affected party be given access to those documents.
Major components of Due Process are the openness of a court proceeding and the
integrity of court records and proceedings.
We begin with the fundamental presupposition that it is the responsibility of
judges to avoid secrecy, in camera hearings and the concealment of the judicial
process from public view. Courts are public institutions which exist for the public
to serve the public interest. Even a superficial recognition of our judicial history
compels one to recognize that secret court proceedings are anathema to a free
society.
M.M. v. Zavaras, 939 F.Supp. 799, 801 (D.Colo.1996) (internal citation omitted), affd, 139 F.3d
798 (10th Cir. 1998).
The search of one's home and the issuance of a search warrant authorizing the search
implicate the Due Process Clauses of the United States and Utah Constitutions. Due Process is

12

Due process further requires that a Court maintain the integrity of its records and not
allow a interested party or witness (e.g., a law enforcement officer) to be the sole custodian of the
Court's records.
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further implicated when the court does not maintain the supporting documents and when the
court allows an interested party to maintain (and possibly alter) the court's documentation.13
A judge takes drastic action when issuing a search warrant authorizing the invasion of a
person's home. Yet the clerks and the judges of the 4th District Court maintain no record that a
search warrant has been issued and no record as to the factual
basis of that action.14 No other court order is treated as nonchalantly as search warrants.
Temporary Restraining Orders, Protective Orders and Orders to Show Cause issued by district
court judges are comparable to search warrants.15 They are ex-parte proceeding, must have
strong factual support and often involve urgency. Under standard procedures, each of those
orders is issued only after papers are physically presented to the court. Where a process server
has the original Temporary Restraining Order in hand and a copy is served upon the restrained
party, a case number has been assigned, the clerk has the original supporting affidavit or
documents, a copy of the Temporary Restraining Order and a notation in the court file that the

This is not a hypothetical claim based upon hypothetical facts. The facts in this case
are undisputed. The plaintiffs home was searched pursuant to a search warrant issued by the 4th
District Court; when the home was searched that Court did not have in its possession nor under
its control, the original affidavit supporting the search warrant nor a copy of the search warrant.
14

Respondents acknowledge the inconsistency of not keeping copies of search warrants
and their affidavits but maintaining copies of protective orders, orders to show cause and
temporary restraining orders and their supporting documents. Respondents provide no
explanation for that inconsistency. A search warrant is an order just as are the other three papers.
15

After issuing a Temporary Restraining Order, the court does not hand the original
supporting affidavit and the only copy of the T.R.O. back to plaintiffs counsel and say "Get
those back to us when you can after you have served them."
21
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T.R.O. was issued.16 When a T.R.O., a Protective Order or an Order to Show Cause is served,
the supporting documents (motions, affidavits, etc.) are also served. In those proceedings, the
integrity of the court records is maintained as required by statute.17
Certain court documents, files, etc. occasionally leave the courthouse; however a copy is
kept by the Court. A receipt is kept by the Court. A case number is assigned and a file is
opened; there is a record of the case having been commenced and judicial action having been
taken by the court. The point of this action is that upon issuance, the search warrant documents
(or a copy thereof) should always be in the possession of the court and of the clerk.
Defendants ignore the potential that a dishonest law enforcement officer may alter the
original affidavit or search warrant in his exclusive possession. Even the United States Supreme
Court acknowledged the potential for lawless or reckless misconduct by police officers in dealing
with the search warrant process. Franks v. Delaware, 438 U.S. 154, 169 (1978). That case raises
questions not only regarding integrity of the court records, but with regard to Due Process.
IV,

Access to Affidavits & Search Warrants Upon Search
While legitimate concerns exist with regard to destruction of evidence or safety of law

enforcement officers if the search warrant affidavit and the search warrant are publically revealed
prior to the search, those concerns disappear when the search has occurred. Unquestionably,

Immediately upon being served, the restrained party can call the court clerk and ask,
"Was this T.R.O. issued by your court?" The clerk can verify the authenticity of the order.
17

Ut. Code Ann. §78-3-30(4) (1953 as amended).
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judges have the power to seal search warrant affidavits before as well as after the search has
occurred. However, especially after the search, that must
be done on a case-by-case basis and only for good cause shown.
After the search has been conducted, the warrant proceeding need no longer be secret.
There is no longer a need to protect the integrity of the potential evidence or the safety of
officers. That is true whether the law enforcement officers involved ever file a return. The
triggering event to allow access to the search warrant affidavit must be the actual search, not the
"paper work" of preparing thenfilinga return. When the named plaintiff Anderson sought
access to the search warrant affidavit, the search had already occurred. The court had clear notice
from Anderson, the affected party, that the warrant had been executed. Pursuant to Ut. Code
Ann. § 77-23-204 (1)&(2) (1953 as amended), Anderson was then entitled to access to the
documents. But at that point access was not possible; the court did not have copies.
A blanket denial of access is a violation of the 4th and 14th Amendments. Failure to
maintain records degrades the integrity of judicial acts and process.
V.

State Law and Court Rule Claims
In addition to the constitutional violations as set forth above, defendants'policy and

practices are contrary to state statutes and court rules.
Rule 4-202.2 and Ut. Code Ann. § 63-2-301 (2)(n) (1953 as amended) which establish that
a search warrant is a public record after execution andfilingof the return with the court clerk.
Those provisions do not mandate that prior to execution and prior to thefilingof the return that
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the search warrant and the supporting affidavit are not public records. GRAMA provides "all
records are public unless otherwise expressly provided by statute." Ut. Code Ann. § 63-2-201(2)
(1953 as amended). Code of Judicial Administration, Rule 4-202.03 provides for public access
unless a court document is expressly protected by some classification. No statute or court rule
provides that search warrants or supporting affidavits are not accessible to the public after
issuance and prior to filing the return. Utah statutes and court rules provide to the contrary.
Ut. Code Ann. § 77-23-204(1) (1953 as amended) relating to search warrants issued
telephonically provides: "Any person having standing to contest the search may request and shall
be provided with a transcription of the recorded testimony in support of the application for the
warrant." Ut. Code Ann. § 77-23-204(2) (1953 as amended) provides: "This [transcribed]
statement shall be deemed to be an affidavit for purposes of this section." These provisions have
no time restrictions, the transcript, equivalent to the affidavit, is available immediately to any one
who has standing to contest the search.
Because defendants did not and do not maintain the original affidavit in support of the
search warrant nor a copy of the search warrant after issuance, and because defendants did not
have copies of those documents when the plaintiff requested copies, plaintiff had no
administrative nor judicial remedy under the Utah Code of Judicial Administration (Rule 4202.02 & 4-202.12) nor the Utah Governmental Records Access and Management Act
(GRAMA) Ut. Code Ann. §§ 63-2-101 et seq. (1953 as amended) by which to secure a copy of
those records from defendants. Petitioner has no administrative remedy to exhaust under
GRAMA or the Utah Code of Judicial Administration.
24
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The issuance of a search warrant is the initiation of a judicial proceeding - a very potent
court proceeding. See State v. Thomas, 961 P.2d 299, 303 (Utah 1998)("search warrants
implicate a right preeminent among those protected by our constitution"). A supporting affidavit
is filed with the Court to begin the process. It was handed to and read by the issuing judge who
then takes judicial action. The judge then hands the papers back to the law enforcement officer.
If the search warrant and the supporting affidavit have not been "filed" with the court and have
not become part of the court's permanent records, then the district court, a court of record, should
not act and should not sign the warrant.
Search warrants are some times not issued at the courthouse.18 A law enforcement officer
may go to a judge's home to get a signature in the night or may seek a search warrant over the
phone. Nevertheless, in such cases, specific provisions require the court to maintain a record of
its actions. Ut. Code Ann. § 77-23-204(1) (1953 as amended) requires that the telephone
conversation be recorded and transcribed.19 Ut. Code Ann.

§ 77-23-204(2) (1953 as amended)

requires the issuing judge to make a duplicate of the warrant she has issued over the phone.
If a judge acts on a search warrant affidavit presented to her at home, the judge has the
power and the duty to keep that document and to present it to the clerk at the first opportunity.

Similarly, a T.R.O. may be issued by a judge at home.
19

That recording and transcription should be done by court personnel to maintain
the integrity of the process, testimony and transcript. Allowing an interested party, {i.e.,
the law officer seeking the warrant) to do so creates more than just an appearance of
impropriety.
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The judge is the keeper of the record. Ut. R. Civ. Pro. 5(e).20 Judges are able to and authorized
to hold and keep safe court documents until they can give them to the appropriate court clerk. Id.
Only a fraction of search warrants are issued over the phone or physically at a judge's home;
most are issued at the court house and during normal working hours. A judge or a clerk can
easily keep the original affidavit and a copy of the search warrant when those documents are
already at the courthouse. Assigning those documents a case number is a simple ministerial act.
A district court clerk is required to "keep a record of all proceedings, actions, orders,
judgment and decrees of the court." Ut. Code Ann. § 78-3-30(4) (1953 as amended). The
issuance of a search warrant is a court proceeding and the search warrant is an order of the
court.21 As a "court of record,"22 the 4th District Court is required to
keep a record of its proceeding. Yet, as complained of herein, the court keeps no record of the
proceeding nor the issuance of a search warrant. The policies and practices challenged herein
violate Utah statutes and Utah court rules.

20

Rule 5(e) of the Utah Rules of Civil Procedure defines filing with the court as:

(e) Filing with the court defined. The filing of pleadings and other papers with
the court as required by these rules shall be made by filing them with the clerk of
the court, except that the judge may accept the papers, note thereon thefilingdate
and forthwith transmit them to the office of the clerk.
21

Black's Law Dictionary (6th Ed.) defines search warrant as "an order in writing"
directed to a law enforcement officer authorizing a search.
22

Ut. Code Ann. § 78-1-1 (1953 as amended).
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CONCLUSION
This Court should determine that the failure of the defendants to maintain original search
warrant affidavits and copies of search warrants constitutes a violation of the United States and
Utah Constitutions as well as Utah statutes and court rules. Defendants should be ordered to
henceforth comply with those provisions and maintain copies of those documents and absent a
specific order entered on a case-by-case basis, allow public access to those documents as soon as
a search has occurred.

RELIEF DEMANDED
WHEREFORE, the plaintiff, BRIAN R. ANDERSON demands the following relief:
1. For a declaratory judgment and determination that the practice and policy of the
defendants as set forth above constitute a deprivation of plaintiff s constitutional rights. For an
order enjoining defendants from following that procedure and policy.
2. For a declaratory judgment and determination that the conduct of the defendants as set
forth above constitutes a deprivation of plaintiff s constitutional rights.
3. For an order that defendants henceforth maintain the original of all affidavits in
support of search warrants presented to judges and copies of all search warrants issued and that
those be made available to plaintiff and plaintiff class members.
4. That this action be certified as a class action under Utah Rule of Civil Procedure 23
and that relief as prayed for above be granted to all members of the class.
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5. To the extent allowed by law, for the costs of this action including attorney fees
pursuant to 42 U.S.C. § 1983 and 42 U.S.C. § 1988.23
6. For such other and further relief as the Court deems just and proper.
DATED this 3rd day of JUNE 2005.
UTAH LEGAL CLINIC
Attorneys for Plaintiffs/Petitioners

ORAL ARGUMENT & WRITTEN OPINION REQUESTED
Plaintiffs / Petitioners request that oral argument be held on the Petition for Extraordinary
Writ and that the Court render a written opinion.
DATED this 3rd day of JUNE 2005.
UTAH LEGAL CLINIC

Respondents' practice challenged herein is "clearly in excess" of their jurisdiction
because they are acting unconstitutionally and because there are acting contrary to the Court
Rules governing their powers and authority. Therefore, plaintiff has made a claim for attorney
fees under 42 U.S.C. § 1983 and § 1988.
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CERTIFICATE OF DELIVERY
I hereby certify that I caused to be HAND DELIVERED a true and correct copy of the
foregoing BRIEF IN SUPPORT OF PETITION FOR EXTRAORDINARY WRIT to:
Brent Johnson
General Counsel
Administrative Office of the Courts
Attorney for Defendants
P.O. Box 14021
Salt Lake City, Utah 84114-0241
on the 3rd day of JUNE 2005.

UTAH LEGAL CLINIC
Attorneys for Plaintiffs/Petitioners

29
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

ADDENDUM
Aff. of Brian R. Anderson, dated 12-09-04
Aff. of H. Joosten, dated 05-09-05
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BRIAN M. BARNARD
JAMES L. HARRIS, Jr.
UTAH LEGAL CLINIC
Attorneys for Plaintiffs
214 East Fifth South Street
Salt Lake City, Utah
Telephone: (801) 328-9531

USB #0215
USB # 8204

84111-3204

IN THE SECOND JUDICIAL DISTRICT COURT
IN AND FOR THE STATE OF UTAH
WEBER COUNTY - OGDEN DIVISION

BRIAN R. ANDERSON, personally
and on behalf of a class of persons
similarly situated,
Civil No. 04-090-9219 CR

Plaintiffs,
vs.

THE HON. JAMES R. TAYLOR,
THE HON. JOHN C.BACKLUND,
THE HON. LYNN W. DAVIS,
THE HON. DONALD J. EYRE, JR.,
THE HON. STEVEN L. HANSEN,
THE HON. FRED D. HOWARD,
THE HON. CLAUDIA LAYCOCK,
THE HON. HOWARD H. MAETANI,
THE HON. SAMUEL McVEY,
THE HON. DEREK P. PULLAN,
THE HON. GARY D. STOTT,
THE HON. ANTHONY SCHOFIELD
Judges. 4th District Court in and
for Utah County, State of Utah;
PAUL VANCE, Court Executive, 4th
District Court in and for Utah County,
State of Utah; LORI WOFFINDEN, Clerk
Criminal Division, 4th District Court in and
for Utah County. State of Utah; EILEEN
JEMISON, Assistant Clerk, Criminal

AFFIDAVIT OF NAMED
PLAINTIFF BRIAN R.
ANDERSON

(Hon. Pamela Heffernan)
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Division, 4th District Court in and
for Utah County, State of Utah; and
ADREINE, Deputy Cleric 4th District
Court in and for Utah County, State of
Utah,

:
:

Defendants.

STATE OFUTAH

.

COUNTY OF SALT LAKE

:
:
:

ss.

;

:- ::•

PLAINTIFF, BRIAN R. ANDERSON, having been duly sworn upon oath, deposes and
states:
1. I am the named plaintiff in this action. I am an adult citizen and resident of Utah
County and the State of Utah. I make this affidavit on personal Icnowledge. If called to testify in
this matter, I would testify as set forth herein.
2. THE HON. JAMES R. TAYLOR, THE HON. JOHN C.BACKLUND, THE HON.
LYNN W. DAVIS, THE HON. DONALD J. EYRE, JR., THE HON. STEVEN L. HANSEN,
THE HON. FRED D. HOWARD, THE HON. CLAUDIA LAYCOCK, THE HON. HOWARD
H. MAETANI, THE HON. SAMUEL MCVEY, THE HON. DEREK P. PULLAN, THE HON.
GARY D. STOTT, THE HON. ANTHONY W. SCHOFIELD are duly appointed and serving
judges of the 4lh District Court in and for Utah County, State of Utah.
3. PAUL VANCE is the duly appointed and serving court executive of the 4th District
Court in and for Utah, State of Utah. I have been informed and believe and therefore state he
supervises all operations of that office including the criminal division of that clerk's office. He
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supervises the other clerk defendants named herein. He oversees and assures compliance with
the procedures and rules for the operations of that clerk's office.
4. LORI WOFFINDEN is a duly appointed and serving court clerk of the 4th District
Court in and for Utah County, State of Utah. I have been informed and believe, inter alia, she is
in charge of the criminal division of that clerk's office and supervises other individual clerk
defendants named herein. She enforces the procedures and rules for the operations of that
division of the clerk's office.
5. EILEEN JEMISON is a duly appointed and serving assistant court clerk of the 4th
District Court in and for Utah County, State of Utah. I have been informed and believe and
therefore state she is employed in the criminal division of that clerk's office. She is the
supervisor of the deputy clerk, defendant Adreine.
6. ADREINE is a duly appointed and serving deputy court clerk of the 4th District Court
in and for Utah County, State of Utah. I do not know her last name. She is employed in the
criminal division of that clerk's office. I have been informed and believe and therefore state she
is the supervised by defendants Jemison, Vance and Woffinden.
7. At all times pertinent to this action, defendants were acting under color of state law
and with powers and authority invested in them by the State of Utah.
8. On October 8, 2004, one of the defendant Judges issued a search warrant to search the
my home in Provo, Utah. The signature on the search warrant is illegible.
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9. In support of that search warrant, a law enforcement officer were required to and I
believe presented an affidavit to the Judge. That affidavit constituted evidence presented to and
received by the Judge.

>

10. Upon information and belief, that evidence and affidavit as presented to the Judge
were not sealed nor had any protective order been entered preventing disclosure of the evidence
or contents of the affidavit.
11. The evidence and affidavit were the basis of judicial action taken by the Judge in that
he issued a search warrant based thereon.
12. Based upon that evidence and affidavit, a search warrant was issued and my home
was searched on Friday, October 8, 2004.
13. Monday October 11, 2004 was a holiday and the court clerk's office was closed on
that date.
14. On Tuesday, October 12, 2004,1 went to the clerk's office of the 4th District Court
and spoke to a deputy clerk, Adreine in the criminal division of that clerk's office. I requested
from her a copy of the affidavit in support of the search warrant.
15. At said time and place, defendant Adreine informed me that neither the original nor a
copy of the affidavit was on file in the clerk's office and that she could not provide them with a
copy of that affidavit. She informed me that the original of the affidavit would be in the
possession of the law enforcement or police officers that executed the warrant and that I could
get a copy when the officer filed it with the clerk's office. She informed me that a copy of the
affidavit could be obtained if and when formal criminal charges were filed against me. To date, I
4
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am not aware of any criminal charges having been filed against me based upon the search of my
home.
16. At said time and place, Eileen Jemison informed me that neither the original nor a
copy of the affidavit was on file in the clerk's office and that she could not provide me with a
copy of that affidavit. She informed me that the original of the affidavit would be in the
possession of the police officers that executed the warrant and that I could get a copy when the
officer filed it with the clerk's office. She informed me that a copy of the affidavit could be
obtained if and when formal criminal charges were filed against me. To date, I am aware of no
criminal charges having been filed against me.
17. Jemison informed me that the procedures described above with regard to the
handling of the affidavit and search warrant are the standard procedures of the Fourth District
Court and its clerk's office.
18. Jemison indicated that the policy and practice of defendants and the 4th District
Court in and for Utah County, State of Utah is not to keep the original nor a copy of affidavits in
support of search warrants after a judge of that court has issued a search warrant. Only after
execution of the warrant when a return is made by law enforcement officers is the original
affidavit then filed with the court clerk.
19. Jemison indicated that the policy and practice of defendants and the 4th District Court
in and for Utah County, State of Utah is to not keep a copy of search warrants after a judge of
that court has issued a search warrant. Only after execution of the warrant when a return is made
by law enforcement officers is the original of the search warrant then filed with the court clerk.
5"
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•
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20. I have been informed and believe and therefore state the policy and practice of
defendants and the 4th District Court in and for Utah County, State of Utah is not to index, assign
a case number or otherwise maintain as readily available originals or copies of affidavits in
support of a search warrant after a judge of that court has issued a search warrant even after
execution and return by law enforcement.
2 1 . 1 have been informed and believe and therefore state the policy and practice of
defendants and the 4th District Court in and for Utah County, State of Utah is not to index, assign
a case number or otherwise maintain as readily available copies of a search warrant after a judge
of that court has issued a search warrant even after execution and return by law enforcement.
22. Because defendants did not and do not maintain the original affidavit in support of
the search warrant nor a copy of the search warrant after issuance, and because defendants did
not have copies of those documents when I requested copies, I had no administrative nor judicial
remedy under the Utah Code of Judicial Administration (Rule 4-202.02 & 4-202.12) nor the Utah
Governmental Records Access and Management Act (GRAMA) Ut. Code Ann. §§ 63-2-101 et
seq. (1953 as amended) by which to secure a copy of those records from defendants. I was told
the defendants did not have the records that I requested.
23. I have incurred attorney fees in pursuit of this matter and to the extent allowed by
law, I am entitled to and seek reimbursement pursuant to 42 U.S.C. § 1983 and § 1988.
24. I believe that I am entitled to see, read, review and have access to the affidavit
presented to the Court upon which the search warrant against my home was issued.
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25. I believe that the conduct of defendants as set forth above constitutes a violation of
the Fourth and Fourteenth Amendment to the United States Constitution and Art. I, § 7 & § 14 of
the Utah Constitution.
26. I believe that the policy of defendants as set forth above constitutes a violation of the
Fourth and Fourteenth Amendment to the United States Constitution and Art. I, § 7 & § 14 of the
Utah Constitution.
27. I seek and believe I am entitled to equitable remedies including both declaratory and
injunctive relief
28. I believe that the conduct and policy of defendants as set forth above were and are
clearly in excess of the jurisdiction of the defendants because such conduct and policy constitute
violations of the Fourth and Fourteenth Amendment to the United States Constitution and Art. I,
§ 7 & § 14 of the Utah Constitution.
29. I desire to represent a class of persons similarly situated pursuant to Utah Rule of
Civil Procedure 23.
30. The proposed class would be:
All persons who owned or own personal property, or owned, own,
occupied or occupy real property in Utah County against which property a judge
of the 4th District Court in and for Utah County issued or will issue a search
warrant based upon a written affidavit submitted by law enforcement.
3 1 . 1 have been informed and believe that the proposed class satisfies the necessary
requisites of Utah Rule of Civil Procedure 23 (a) & (b).
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32. The proposed class challenges the practice and policy of defendants of not
maintaining originals nor copies of affidavits filed in support of search warrants nor copies of
search warrants issued by judges of the 4lh District Court in and for Utah Salt Lake County.
33. The proposed class would seek and is entitled to the same equitable relief I seek
individually.
DATED this 9th day of DECEMBER 2004.
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BRIAN R. ANDERSON
Plaintiff/ Affiant
VERIFICATION AND ACKNOWLEDGMENT
STATE OF UTAH
SS.
COUNTY OF SALT LAKE
THE ABOVE NAMED PARTY, BRIAN R. ANDERSON, personally appeared
before me, a notary public, on the date above written, and having been duly sworn upon oath
acknowledged to me that he was the person that had executed that above and foregoing
document, having read and understood it, and knowing the contents thereof, swearing that the
contents are true, and having voluntarily subscribed his name thereto intending to be bound
thereby.
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State of Utah /
NOTARY PUBLIC
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CERTIFICATE OF MAILING
I hereby certify that I caused to be mailed a true and correct copy of the foregoing
AFFIDAVIT OF NAMED PLAINTIFF to:
Brent Johnson
General Counsel
Administrative Office of the Courts
Attorney for Defendants
P.O. Box 14021
Salt Lake City, Utah 84114-0241
on the 14TH day of DECEMBER 2004, postage prepaid in the United States Postal Service.
UTAH LEGAL CLINIC
Attorneys for Plaintiffs
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BRIAN M. BARNARD
USB # 0215
JAMES L. HARRIS, Jr.
USB # 8204
UTAH LEGAL CLINIC
Attorneys for Plaintiffs/Petitioners
214 East Fifth South Street
Salt Lake City, Utah
84111-3204
Telephone: (801) 328-9531

IN THE SUPREME COURT
OF THE STATE OF UTAH

BRIAN R. ANDERSON, personally
and on behalf of a class of persons
similarly situated,
Plaintiffs/Petitioners,
vs.

THE HON. JAMES R. TAYLOR,
THE HON. JOHN C. BACKLUND,
THE HON. LYNN W. DAVIS,

AFFIDAVIT OF
H. JOOSTEN
CASE No. 2005-0262 SC

et al,
Defendants/Respondents.

UNITED STATES OF AMERICA
STATE OF UTAH
COUNTY OF SALT LAKE
H. JOOSTEN, having been duly sworn upon oath, states as follows:
1. I am an adult citizen and resident of Salt Lake County, Utah. I make this affidavit
based upon personal knowledge. If called to testify in this matter, I would testify as set forth
herein.
2. On February 14, 2005 at approximately 8:45 a.m. I went to the clerk's office of the 4"
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District Court for Utah County at 125 North 100 West, Provo, Utah.
3 . 1 spoke with a clerk at the court who identified herself as "Pam." I told her I wanted a
copy of a search warrant, the affidavit in support of the search warrant and the return on the
warrant. The warrant was issued for Brian Anderson's home located at 850 East 900 South,
Provo, Utah on October 8, 2004. I showed her a copy of the search warrant. A copy of the
search warrant is attached to this affidavit
4. The clerk stated she didn't know is she would be able to find the documents because
there was no person's name on the copy of the search warrant I gave her.
5. While I stood at the counter, the clerk, Pam, went to look fox the requested documents. .
After several minutes, she returned and stated to me that she had gone through all the search
warrants the clerk's office had for October 2004 and that she was unable to find the documents
that I requested.
6. Pam did not indicate to me that anyone else or any other office would have a copy of
the affidavit, search warrant or return. She gave me no indication as to what law enforcement
agency or prosecutor may have requested the search warrant.
7. I then asked Pam if she recognized the signature on the copy of the Search Warrant
that I had. She stated that she did not know for sure but thought that it may be the signature of
JudgeTaylor.
Dated this 9TH day of MAY 2005.

- 'IS ^ V # > ^
H. JOOSTEN
Affiant
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

':-

VERIFICATION AND ACKNOWLEDGMENT
STATE OF UTAH
COUNTY OF SALT LAKE

ss.

THE ABOVE NAMED PARTY, H. JOOSTEN, personally appeared before me, a notary
public, on the date above written, and having been duly sworn upon oath acknowledged to me
that she was the person that had executed that above and foregoing document, having read and
understood it, and knowing the contents thereof, swearing that the contents are true, and having
voluntarily subscribed her name thereto intending to be bound ther^by-r^?
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BmhU Ml BARNARD
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8
m Lake City, Utah 34111-3204 „
My Commission Sxoirss
I
Ociotor3,2g05

Stat© of Utah

NOTARY PUBLIC
State of Utah
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CERTIFICATE OF MAILING
I hereby certify that I caused to be mailed a true and correct copy of the foregoing
AFFIDAVIT OF H. JOOSTEN to:
Brent Johnson
General Counsel
Administrative Office of the Courts
Attorney for Defendants
P.O. Box 14021
Salt Lake City, Utah 84114-0241
on the 9TH day of MAY 2005, postage prepaid in the United States Postal Service.
UTAH LEGAL CLINIC
Attorneys for Plaintiffs
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EXHIBIT
Search Warrant
for Home of Brian Anderson, Plaintiff
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FOURTH DISTRICT COURT, STATE OF UTAH'
UTAH COUNTY
STATE OF UTAH,
Plaintiff
*

•

*

vs. •

:

850 East 900 South,
Provo^UtaL

District Judge
;
. Endorsement

J^fVj^

\

>

•;

SEARCH WARRANT
Criminal No,

It has been established hjLoath-or-— -• - ••-•••'''"" ' .' V ~~siibxmtbd to me this
* .
•'...
: —^-^ffitrna^^
^
day of f^tzk
- 2004, that there is probable cause to .
believe the following:
' /
L

U'K ...'•'. .'•"''

/ • >;Av:"'-* •.

The property described below:

was iialawfuily acquired or unlawfully possessed;
has been used or is possessed for the puipose of being used to commit or
conceal the ccmrrrnssjon of an offense; or
is evidence of illegal conduct
^ C K ^^"

'*

2.
The property described below is most probably located st the .
premises also set forth below.'
3. •
The person or entity in possession of the property is a party to the
alleged-illegal conduct.
\.'•'. ••"'
••'.'•"
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This warrant may be served during the night time hours.
That the residence is located in an area- that is easily observed from
the roadway, providing individuals in the residence an opportunity
to observe Officers approaching and damage, alt$r or other wise
destroy the evidence sought

5,

This warrant may be served without giving prior notice of intent
That individuals known to frequent the residence have a Utah
Criminal History indicating a propensity forviolence,

NOW, THEREFORE, YOU AND EACH OF YOU, are hereby directed to conduct a search of
the residence located at 850 East 900 South Provo, Ut, The residence is'more particularly
described as a single family dwelling constructed of salmon brick with a white trim. The
frost door faces North onto 900 South.. The drive way is on the East side of the residence
with aside door that faces East, There is a garage on the East side of the residence.
You.are also hereby directed to search the residence, and persons at or arrivingto,veMQlg^latscL.
to;jrefsoiis'.at or arrivingto;"^5Eufl2i^s7a5(l ci^lage present at 850 East 900 South Provo, Ut, .
for the following items; methamphetarnine, other controlled substances, paraphernalia, cash,
buy/owe sheets, scales, packaging material, and other items indicative of the use/distribution of
controlled substances to include electronic messaging devices such as pagers, cell phones,
computers, caller id equipment and items of correspondence relating to suspects.

r

IF YOU FIND THE DESCRIBED PROPERTY at the residence of 850 East 900
South Provo, Ut, you are directed to bring the property forthwith before me at the above Court
or to hold the same in your possession/pending further order of this court You are instructed to •'•
leave a receipt for the property with the person in whose possession the property is found or at
the premises where the property was located. After execution of the warrant you shall promptly
make a verified return of the warrant to me together with a written inventory of any property
seized identifying the place where the property is being held.
THIS WARRAJNT MUST BE SEKVElTWHpm
DATE OF ISSUANCEDATED this

*&'

, day of

p b ^ ^ 0 0 4 , / / I S3 ,jXSlzgL
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